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Ambush marketing and the Fifa 2010

World Cup

Owen Dean

he Pédération Intemationale de Foothall Association (Fifa)

2010 Worlé Cup, which kicks offon 11 June 2010 will be one

of the largest and most widely fol.owed international sporting
events in history. The metches, which comprise the tournament, lasi-
ing for a period of a month, will be attended by multitudes of specta-
tors and the television broadcast of those matches will be viewed by
hundreds of million viewers all around the world. There will thus
be & concentrated international focus on the event and sll that goes
with it, including, not in the least, the advertising and promotien of
those of the official sponsors and licensses.

Sponsorships

The tournament, like similar townaments that have gone before,
will be financed to & substantial extent by sponsorships. Staging
an event like a soccer World Cup tournament is an enormously
expensive enterprise and the organisers of the cvent arc beholden
on sponsorship monkes to 4 very significant extent in arder 1o make
the event happen. Because of the worldwide attention focused on
the tournament, it provides a very effective advertising and promio-
tional vehicle. The opportunity of nsing the event as an advertising
and marketing platform, and reaching billions of people around the
world, is what motivates sponsors to pay the considerable sums of
money invelved in & sponsorship.

The basic principle that applies to the sponsorship of an event such
as the soccer World Cup is that the sponsor pays the sponsorship fee
and in return is granied exclusive rights by the event onganiser to use
the cvent as & promotional and marketing platform in its particular
field of interest or wrade. For instance, McDonald's is the fast food
sponsor of the Fifa 2010 World Cup and the guid pro guo of pay-
ing the sponsorship money is that Fifa grants to McDonald’s the
exclusive right to utilise the soccer World Cup in its advertising and
promotional campaign in the fast food field. It follows from the fact
that many major global brands are prepared to enter into sponsorship
arramgernents of this nature that the sponsor must regand the dealas a
worthwhile one, provided, however, it has exclusivity in its field. If,
however, thal exclusivity is impinged on or watered down, (hen the
sponscr may wedl feel that it has not derived its money's warth out of
its sponsorship and, apart from the other remedies that may be avail-
able to it, it may docline to sponsor future events of a similar nature,

In the premises, itis very important for an event organiser, such as
Fifa, 1o deliver an its promige of exclusivity to its sponsors. Not only
is there strong onns on the event arganiser to meet its obligations in
this regard, but the continued viability of future events of a similar
nature may hinge on it,

Ambush marketing
It is a fhct of modem commercial life that predatory trading enter-
prises, and in particular the competitors of the sponsors of the event,
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eeek o gain benefit from, or ulilise, the ewent in order o promote their
products, without being & sponsor. The public attention focused on
an event such as a soccer World Cup is such, that it creates a golden
opportunity for commercial traders to ufilise interest in the event in
order to promote their products and their business. [n short, history
has shown thai there are many non-sponsors of events who in ef-
fect seek to derive the benefits of a sponsorship of en event without
incurring the financial cutlay that s sponsorship entails. Predatory
advertising and marketing of this nature has become known as
*ambush marketing'. Preventing or stopping ambush marketing in
arder to preserve ils and its sponsors’ interests has become a major
preoccupation of event organisers such as Fifa.

In a previous article published in the 2000 {June) DR 24 under the
title ‘Ambush marketing’ I defined ambush marketing as follows:
takes place when o rader ieeks o urilise the publicity

scularh §
tion to entitle him to darive benefit from it.’

Such has become the importance of ambush marketing in the
context of major intemational sporting events that before an cvent
arganiser allocates 8 major évent of this nature 1o o country it will
satisfy itself that the laws of the country in question have adequate
provisions for combating ambush marketing. Furthermore, that
arganiser is likely to seck assurances from the host country thet its
Iaws will coable the ¢vent organiser to prevent ambush marketing
and that the host country will commit itself to doing all within its
power to enable the event organiser to counteract ambush mariet-
ing. In the case in puint with the Fifa 2010 Weorld Cup, sssurances of
this pature were sought by Fifa and were given by the South African
govemnment. This factor contributed to the 20 10 event being awarded
to South Africa.

Adequate protection

It is probably true 10 say, looking ahead, thar no country is ever
likely to be awanded a major international sperting tournament,
such as the socoer World Cup or the Olympic Games, without it
being in a position to give assurances of much & nature to the event
organiser. This has been borme out by the fact that in the case of the
2007 Cricket World Cup in the West Indies, the 2011 Rughy Waorld
Cup in New Zealand and the 2012 Olympic Games in the United
Kingdom, all these states have enacted special legislation dealing
with ambush marketing.

Tt follows that from a country’s point of view, there is considerable
merit and benefit to be gained from putting in place effective laws
to deal with ambush marketing The fact that such laws ¢xist in a
potential host counry for a major internstionsl sperting cvent is a
strong positive factor making that country an attractive candidate
for the staging of such an event. South Africa’s customised ambush
marketing legislation, which will be described below, was put in place
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priorio the 2003 Cricket World Cup and ne doubt contributed to that
tournament being rwarded to the country, and it was an important
selling point supporting South Africa’s bid to host the 2010 World
Cup soccer. Having laws of this nature puts South A frica in a position
to be & serious contender for firture events such as rughy and cncket
world cups, as well as the Olympic Games.

Forms of ambush marketing

As discussed in my articleentitied ' Ambush marketing and protected
events' published in the 2003 (Nov) DR 20, ambush marketing
can take two forms, mamely “association” and “intrusion’, For ease
of reference I quote my definitions of these two forms of ambush

marketing that were given in iy asticle.

Ambush marketing by associstion was described thus:
“In this form of ambush the ambosh marketzr misleads the pub-
lic imgo thinking that he is an asthorised sponsor or comtribotor associated

wiih the cvent.”

By contrast, ambush marketing by intrusion was given this ex-
planation:
“The ambush marketer seeks not 10 suggest a connaction with the event

but, rather 10 give his own name, trade mark, or other EAposure
through the medium of the attracted by the event; this is done
without any sxthorisstion of the event organisar’,

These two forms of ambush marketing differ significantly from
each other and have separate clements or eriteria. It can, however,
happen that the elements of both forms of ambush marketing can
ocour in the same advertisement or objectionable form of marketing.
It is important not to confuse the elements that make wp assocmtion
with those that make up intrusion, and vice verse. There have been
situations where & claim of ambush marketing by intrusion has been
defended or criticised on the basis that the elements of ambush mar-
keting by association have not been present

Ambush marketing by association

In very broad terms, ambush marketing by association amounts
effectively in passing-aff goods or services being advertised or pro-
moted as being connected in the course of trade with & major event
and/or its organiser. The ambush marketer misrepresents that he is
& sponsor or licensee in respect of the event.

Using the example of Fifa and the 2010 World Cup soccer, Fifa,
as the event organiser, has the following weapons or canses of ac-
nmlmdmhmhﬂgmmbym

* Registered trade marks — Fifa has registered a very extensive
pertfolio of rade marks under the Trade Marks Act 194 of 1993,
These inchade marks such as Fifa Warld Cuop, South Africa 2010,
Soccer World Cup, World Cup 2010 and the official emblem of the
2010Fif World Cup, 1o mention but & few. Use of any of these trade
marks without Fifa's authority, or marks that are confusingly similar
to them, may constitute trade mark infringement in terms of 5 34 of
the Trade Mearks Act.

* Registered designs — Fifa has registered the official emblem,
the appearance of the official mascot, Zakumi, and other designs
as designs under the Designs Act 195 of 1993. The unautharised
manufacture and/or sale of products bearing these designs, or designs
not substantially different from them, will constitute infringement of
Fifa’s registored designs,

¢ Copyright — the official logo constitutes an artistic work in lerms
of the Copyright Act 98 of 1978 and it meets the requiremen:s for
subsistence of copyright in it in South Africa. Such copyright is
owned by Fifa. In genersl, any works eligible for copyright made
by or on behalf of Fifa for the 2010 World Cup soccer, including the
appearance of the mascot Zakumi, enjoy copyright in South A frica.
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The making of unauthorised reproductions and adaptations of these
works, or of any substantial part of any ofthem, end distributing any
such goods in the knowledge that they are infringing copies of Fifa's
works, constitutes copyright infringement under the Copyright Act.
= Passing-off — the common law provides the remedy of passing-
off in terms of which no trader may by the use of marks, signs or
uther forms of representation, sugpest, or mislead consumers indo
believing, that there is some form of trade connection between such
manufactorers” goods and the 2010 World Cop soccer and/or Fifa
= Tmade Practices Act —s 9{d) of the Trade Practices Act 76 of 1976
reads as follows;

“No person shall - in connaction with & sponsored event, make, publish
or display muy false or mizleading statement, communication or sdvertise-
menl which represents, implies or suggests s contractual or olher connec-
tion or association betwoen that persos and the event, or the person spon-
saoring the cvent, or camsc such siaicment, commumication or advortiscment
0 be made, poblished or displayed.’

This offtnce csscrtially amounts to a statutory form of passing-
off in the case of a sponsored event and the section provides for a
criminal offence, The matter does not, however, end there, Fifa has
in several instances advanced the argument, relying on the principle
in Patz v Green and Co 1907 TS 427, that & competitor who com-
mits an objectively unlawful act (ic, commits an offence in terms
of 8 9(d) of the Trade Practices Act) in a competitive environment
with it, namely in connection with the World Cup soccer, couses, or
is likely to cause, it damage and is therefore competing unlawfully
with it under the common law. This Iine of argument in connection
with an offence under the Merchandise Marks Act 17 of 1941 was
approved by the then Appellaie Division of (e Suprame Court in
Berman Brothers (Pry} Lid v Sodastream Led and Another 1986 (3)
SA 209 (A).

* Merchandise Marks Act — s 15 of the Merchandiss Marks Act,
empowers the Minister of Trade and Indusiry fo prohibit, either
sbsolutely or conditionally, the use of any mark in comnection with
mny trade, business, profession, cocupation, or event, or in connection
with & trade mark, mark or trade description applied to goods. This
section has, in the past, beenutilised by the minister to prohibit nse of
marks such as the Olympic rings symbol without the sutherify of the
Intemational Olympic Comminee, Various marks connected with the
2006 Fifa World Cup soccer held in Germany, were also protected.
Fiffa sought protootion in tcoms of this scotion in respect of the 2010
Fifa World Cup but, regrettably, the notice published by the minister
in GN683 GG2RET7/25-5-2006 purporting to grant this request is so
kadly drafted, vagoe ind convoluted that it has beer ofno assistance
and has not been relied on by Fifa or any law enforcement authority
such as the South African Polioe Scrvices, the National Prosccuting
Authority, ete. For all practical purposcs it has been reganded as pro
non scripto.

= Advertising Standards Authority (ASA) — the ASA has promul-
gated a Sponsorship Code, article 11 of which cormespends broadly
o & 9(d) of the Trade Practices Act. Accordingly, recourse can be
had in appropriaie circumstmees to the mechenisms provided by the
ASA to enforce its code,

Ambush marketing by intrusion

Protection against ambush marketing by intrasion is provided for
in & 15A of the Merchandise Marks Act. In terms of this section,
the Minister of Trade and Indusiry can designaie an event 5s &
“protected event”. In the case of the Fifa 2010 World Cup this took
place in GGZ28877/25-5-2006. This status of the Fifa 2010 World
Cup commenced on the date of publication of the notiee and will
endure until a period ending six months after the completion of the
toumament. During that perind no person may use o tade mark
(including his own trade mark) in relation to such event in & manner
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